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MEMORANDUM Real Estate - Council Memo No. RE12-114 

DATE: MARCH 8, 2012 

TO: MA YOR AND CITY COUNCIL 

THRU: RICH DLUGAS, CITY MANAGER ~ 
PAT MCDERMOTT, ASSISTANT CITY MANAGER ~ 

-1t/~ 
MAR 08 2012 

R. 1. ZEDER, TRANSPORTATION & DEVELOPMENT DIRECTORAJ(' 
SHEINA HUGHES, CITY ENGINEER ~ ~( U 

ERICH KUNTZE, REAL EST A TE COORDfNATORIr~-FROM: 

SUBJECT: APPROVAL OF CONDEMNATION SETTLEMENT IN CITY OF CHANDLER 
v. FIVE SON'S FURNITURE AZ, LLC, IN THE SUM OF $126,580 PLUS STATUTORY 
INTEREST. 

RECOMMENDATION: Staff recommends approval of settlement for the sum of$126,580 
plus statutory interest. 

BACKGROUNDIDISCUSSION: The City of Chandler submitted an offer to purchase right-of
way and a temporary construction easement ("TCE") for the Alma School Road and Ray Road 
Intersection Improvement Project ST -0704 to ACC Retail Associates, LLC, ("ACC"). in August 
of2009 in the amount of$89,490. The City's original offer was rejected by ACC Retail 
Associates, LLC. Further negotiations were not successful and the City filed an eminent domain 
action and was granted an Order of Immediate Possession. The Order of Immediate Possession 
was later amended to include a power easement required by Salt River Project (SRP). Payment 
for the SRP easement is included in the agreed settlement amount. In the interim, ACC sold the 
property to Five Son's Furniture AZ, LLC ("Five Son's"). The City continued to negotiate with 
ACC and finally the new owner, Five Son's. Both sides supported their respective positions with 
appraisals and engineering reports from reputable and experienced appraisers and engineering 
firms. As a result of purchasing the property, Five Son's became the successor in interest to 
ACC and was substituted in the condemnation action for ACC. Five Son's will receive payment 
of the settlement amount. 

Subject to Council approval, a settlement has been reached for the additional sum of $37,090, for 
a total of$126,580 plus accrued statutory interest on the entire amount. Staff recommends the 
settlement as a fair and reasonable compromise. 
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FINANCIAL IMPLICATIONS: Payment will come from funds budgeted or allocated for the 
road project. 

PROPOSED MOTION: Move to approve settlement in City a/Chandler v. FIVE SON'S 
FURNITURE AZ, LLC in the sum of$126,580, plus statutory interest. 
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The law Ollices 01 Diane M. Miller, Plt( 
Diane M. Miller, SBA 009770 
815 North First Avenue, Suite Two 
Phoenix, Arizona 85003-1448 
Telephone: (602) 354-5251 
Fax: (602) 354-526 
dm@DianeMillerLaw.com 
Attorney for the City of Chandler 

6 
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

7 IN AND FOR THE COUNTY OF MARICOPA 

8 

THE CITY OF CHANDLER, a municipal 
9 corporation of the State of Arizona, 

10 Plaintiff, 
v. 

11 
ACC RETAIL ASSOCIATES LLC, a Delaware 

12 limited liability company; ROSS DRESS FOR 
LESS, INC., a Virginia corporation; BANK OF 

13 AMERICA, N.A., a National Banking Association; 
and COUNTY OF MARICOPA; 

14 

Defendants. 
15 APN 302-81-007H 

THE CITY OF CHANDLER, a municipal 
16 corporation of the State of Arizona, 

17 Plaintiff, 
v. 

18 

SHIPP LTD. LIMITED LIABILITY 
19 PARTNERSHIP, an Arizona limited partnership; 

GENWORTH LIFE AND ANNUITY 
20 INSURANCE COMPANY, a Virginia corporation; 

et al. 
21 Defendants. 

22 APN 3 02-81-007K, 007M and 007N 

23 

No. CV2009-036025 

STIPULATED FINAL JUDGMENT 

No. CV2009-036517 

IT IS ORDERED, ADJUDGED, AND DECREED that Final Judgment in these 
24 

consolidated actions is entered as follows: 
25 

1. A Partial Judgment in case number CV2009-036517 has been entered and satisfied. 
26 



2. All Defendants in case number CV2009-036025 were properly served. 

2 3. Plaintiff has judgment condemning fee simple interests, temporary constructio 

3 easements and an SRP Power Distribution Easement in the real property described in Exhibi 

4 "A" attached (the "subject property"). The SRP Power Distribution easement is for a non 

5 exclusive easement in, upon, over, under, across, through and along the lands described (th 

6 "Easement Parcel") to construct, install, reconstruct, replace, remove, repair, operate and maintai 

7 underground electrical conductors, conduits, pipes, cables, vaults, pads, switching equipment 

8 enclosures, manholes and transformers and all other appliances, appurtenances and fixture 

9 (collectively "Facilities") for the transmission and distribution of electricity and for all othe 

10 purposes connected therewith at such locations and elevations, in, upon, over, under, across, throug 

II and along the Easement Parcel as Plaintiff or its assigns deem convenient or necessary from time t 

12 time, together with the right of ingress and egress to, from, across and along the Grantor's Property 

13 as necessary. CAUTION: Facilities placed within the Easement Parcel may contain high voltag 

14 electrical equipment. Notice is hereby given that the location of underground electrical conductor 

15 or facilities must be verified as required by Arizona Revised Statutes, Section 40-360.21, et. seq. 

16 Arizona Blue Stake Law, prior to any excavation. 

17 Defendants shall maintain a clear area that extends 3.00 feet from and around all edges ofal 

18 transformer pads and other equipment pads, and a clear operational area that extends 12.00 fee 

19 immediately in front of all transformer and other equipment openings. No obstruction, trees 

20 shrubs, fixtures or permanent structures shall be placed within said areas. 

21 Defendants shall not construct, install or place, or permit to be constructed, installed 0 

22 placed any building or other structure, plant any trees, drill any well, store materials of any kind, 0 

23 alter ground level by cut or fill, within the area of the Easement Parcel. 

24 Plaintiff or its assigns shall have the right (but not the obligation) to trim, cut and clear awa 

25 trees, brush or other vegetation on, the Easement Parcel whenever in its judgment the same shall b 

26 necessary for the convenient and safe exercise of the rights herein granted. 
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4. Defendants Ross Dress for Less and County of Maricopa having disclaimed 

2 interest, said parties shall take nothing by this judgment. 

3 5. Defendant Bank of America had a default judgment entered against it shall take 

4 nothing by this judgment; 

5 6. Defendant Five Sons Furniture AZ LLC, an Arizona limited liability company, 

6 previously substituted as successor in interest to ACC Retail has judgment against Plaintiff in the 

7 amount of $126,580.00, plus statutory interest, as total just compensation for the taking of the 

8 described interests in the subject property. Defendant Five Sons shall complete installation of all 

9 necessary additional drywells and related improvements within its remaining property within one 

10 year from the date of this judgment to ensure no negative impact to the City's public roadway 

11 and adjacent landscaping. 

12 7. Plaintiff has previously deposited the sum of $89,490.00 pursuant to this Court's 

13 Order for Immediate Possession which has not been withdrawn. Plaintiff shall deposit with the 

14 Clerk the additional sum of $37,090.00 plus statutory interest on the entire sum of $126,580.00 

15 from December 10, 2009 until paid. The Clerk shall, after receipt of the additional deposit and 

16 without further order, issue a check in the entire amount on deposit made payable to Five Sons 

17 Furniture AZ LLC to bemailedt02240EastGeorgiaAvenue.Phoenix.AZ 85016. 

18 8. Upon receipt of the funds, counsel for Defendant Five Sons shall execute and file 

19 with the Court a Satisfaction of Judgment. 

20 9. Once the funds specified in paragraph 6 above have been paid by the Clerk, this 

21 Court shall enter its Final Order of Condemnation vesting fee simple interest and temporary 

22 construction easements in the subject property to Plaintiff. 

23 10. Upon payment of this judgment, the assets, interest and claims of all Defendants 

24 herein shall be fully terminated and title to and possession of the subject property shall not be 

25 subject to or encumbered by any existing liens, claims or other encumbrances, including, but not 

26 limited to, taxes and assessments upon or against the property while owned or possessed by 
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Defendants or by any persons, firms, corporations claiming any interest in the subject property 

2 under or by virtue of said Defendants. 

3 11. No other person, firm, or corporation has any right, title or interest in and to the 

4 subject property, or any part thereof, and any person, firm or corporation claiming any interest in 

5 or to the subject property, or any part thereof, subsequent to the recording of the Notice of the 

6 Lis Pendens in this matter, in the office of the County Recorder, on November 12,2009, 

7 Document No. 2009-1041404, is hereby adjudged and decreed to be without any right, title or 

8 interest in or to the subject property. 
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12. Each party shall bear its own costs and attorney's fees. 

DATED this ___ day of ___________ , 2012. 

Approved as to form and content: 

The Law Ollices 01 Diane M. Miller, PLU 

Diane M. Miller 
Attorneysfor the City of Chandler 

FENNEMORE CRAIG PC 

Chris J. Gooch 
Attorneys for Five Sons 

ORIGINAL ofthe foregoing E-filed 
this __ day of ,2012. 
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The Honorable Maria Del Mar Verdin 
JUDGE OF THE SUPERIOR COURT 




